ENPHE UNITED STATES BANKRUPICY COURT FOR THE MIBDLE DISTRICT OF TENNESSEE

N RE: )
} Cage No. 303.04045
JAMIES RIVER COAL COMPANY, etal ) Chapter 31
) Jointly Administered
Bebtoss. } Judge Harrison

THE DEADLINE FOR FILING A TIMELY RESPONSE 1S: DECEMBER 6, 2604

¥ A RESPONSE 18 TIMELY FILED, THE INITIAL SETTLEMENT AND PRETRIAL CONFERENCE WILL BE BELD ON:
JANUARY 24, 7005, AT 1:30 P.M. IN COURTROOM THREE, CUSTOM HOUSE, 701 BROADWAY, 2™ FLOOR,
NASHVILLE, TENNESSEE

AMENDED NOTICE OF OBIECTION OF THE TRUSTEE FOR THE JRCC UNSECURED
CREDITOR LIQUIDATING TRUST TO CLAIMS HELD BY CREDITORS THAY
RECEIVED TRANSFERS DURING THE PREFERENCE PERIOD

Anthony FEN. Schnelling, Trustee of the JRCC Unsecured Croditor Lignidathsg Trust (the “Liguidating Trust”), the duby

appointed and swthovized representative of the Liyuidatng Trust, has objected to certain clajms held by croditors that recsived
transfers during the preference period.

YOUR RIGHTS MAY BE AFFECTED. If you do not want the Court o sustain the Objection and eater an order granting
the relief requested by the Liquidating Trustee, or if you want the Court to consider your views on the Objection, then on or before
December 6, 2004, you o your sttoraey must file with the Court your written Response to the Objection explaining your position at:

Your Response must slate that the deadiine for filing responses is December 6, 2804, the date of the scheduled Initial
Bettiernent and Pretrigt Conferenice s Janunry 24, 2085, #ad that you ave responding to the Objection of the Trustee for the

JRCC Unpsecured Creditor Liquiduting Trust te Claims Held by Creditors fhas Recetved Transfers During the Preference
Period.

YOU MUST ALSO muil, fax, or e-mail 2 copy of your response to:

David M. Anthony Sean D Malioy

Smythe & Poryear Jean R. Robertson

144 Second Avenue Nonh Sterst 1. Dahl

The Pilcher Building, Saite 333 MeBonald Hoplins Co., LEA
Nashvitle, Tennesses 37201 600 Superior Avenue, East, Suite 2100
{615) 255-4855 {Fax) Cleveland, Qhio 44114
danfhonviisimythepuryeas, corm €216} 348-5474 {¥ax)

sgilov@medonaidbopking com

sdahl@nicdonaidhopking com

H a timcly response 15 filed, the hearing will be held ot the time and place indicaied above. FHERE WILL BE NO
FURTHER NOTICE OF THE HEARING DATE. You may check whether 2 timely response has been filed by calling the Clerk’s
office at {615) 736-3584, or viewing the case on the Court's CM/ECF website at Mips:ffecfnmb.ascouns.sovd, 1 you received this

notice by mail, you may have taoe sdditional days in which o fil & fmely response wader Rule 9006({) of the Federal Rules of
Bankrupicy Procedare,

H you of your attomey do not take these sepy, the Court may decide that you do nol oppose the relief sought in the Objection
and muy enter an order granting the relief soughs,

Date: November 4, 2004 BLDevid M Anthopy
{lavid M. Authony
144 Second Avenie Notth

The Pilcher Building, Suie 333
Mashville, TN 37201
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1N THE UNITED STATES BANKRUFICY COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

e Case Wo. 3 (3-04095

)
)
JAMES RIVER COAL COMPANY, etal, ) Chapler 1]
}
)

Plebiors. Tadge Harvison

OMNIBUS LIMITED OBJECTION OF THE TRUSTEE FOR THE JRCC

UNSFCURFB CREDITOR L’EQUEK}ATI‘EG TRUST TQ CLMMS HELE‘J BY
CREDITORS LRECEL : ] !

Anthornry HLN. Schrelling {(the *Trustee™), Trustee of The JRCC Unsecured Creditor
Liguidating Trast {the “Liguidating Trust™), the duly appointed and suthorized representative of
the Liquidating Trust, hereby objects on & limited basis to clabins held by creditors that received
{ransfers of fondy during the Preference Period {defined below), and seeks entry of an order,
pursuant to section 302(d} of Tite 1§ of the United States Code, 11 US.C. §§ 101-1330 {the
“Bankruptcy Code™}, and Section 6,2(h) of the Plan (defined below), postponing determination
of the allowance of any such claira until: {2) the lster of {1} March 25, 2003, and (i) the time of
resolution of such olaim in a preference adversary procesding; or {b) the Trustee files a notice
stating thst he i;us settled or determined not to ring & preference adversary proceeding sgainst
tive holder of such claim.

Ia support of this Motion, the Trustee vespectfully represents as follows:

Jurpsdiction and Venye

1. This Court has jurisdiction to consider this Oblection because; () this is & core

proceeding, pursuant to section 157(k) of Title 28 of the United States Code (the “Judicial

Code™y; and (b pursuant to Section 6.2 of the Plan (defined below), this Coust retained

1561880:2;
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jurisdiction over the resolution of disputed claims, Venue is proper before this Court pursuant fo
sections 1408 and 1409 of the Judicial Code.
Dadiground

2 On March 23, 2003, James River Coal Company and 19 affiliated entities filed
voluntary petitions for relief under chapter 1! of the Bankrupley Code. On March 21, 2003,
another affiliate, Johns Creek Coat Company, also filed « chapier 11 petition {collsctively, these
21 entities are veferred (o hetein as the “Deblors™),

3. On April 22, 2004, the Court eatered an ordet, Docket No. 726 (the
“Confirmation Order”}, confirming the Debtors’ Second Amended Joint Plan of Reorganization
Under Chapter 11 of the Bankvuptey Code (the *“Plan™). Section 5.5(c) of the Plan and Paragraph
33 of the Confirmation Owder provide for the establishment of the Liguidating Trust for the
benefit of unsecured creditors. The Liguidating Trust became effective on May 6, 2004, e
Effective Date (a5 defined by the Plan) of the Plag. The Plan also suthorized: (a) the mansfer of
certaln aswets to the Liquidating Trust, including certein causes of action and the right 1o certein
Tunds (Sections 1.1(108) and 3.5{c}); and {b) the Liguidating Trust to “make and file objections”™

o general unsecured olaims (Section 6.2(6XD).

Potentisl Avoidance Actions
4. The Flan permits the Trustee to initiate avoidance actions, Settion 5.5{¢) of the
Plan provides for the transfer of “sll Unsecured Creditor Liquidating Trust Assets” to the
Liguidating Trust. Section 1.1(108} of the Plan defines Unsecured Creditor Liguidating Trust
Assets to include “the Trust Causes of Action.™ Section 1.1¢104) defines Trust Causes of Action

1 incluge;

EATH Causes of Action arising prior to the Effective Date that {8) acorued to the
Debtors as deblors in possession under Chapter 5 of the Bankruptey Code,

{56165021 1



including, but not limited 1o, any and all such Causes of Action against parties

who are identified on the Schedules; or (B) acorued w (i) unsecwred creditors of

the Debtors under applicable non-bankraptey taw prior to the Commencement

Date, but are deemed under the Bankruptcy Code and applicable interpretive case

law to be derivative of the Estates” interests and thevefore became property of the

Egtates upon the commencement of the Chapter 11 Cases; or (i) the Debtorg or

their Estates, in either case including, but not limited io, the Identified Actions;

provided, however, that Trust Causes of Action shall not inclade (%} Causes of

Action expressly released or discharged under the Plan, including, but not limiied

to, Causes of Action against the Senior Secured Lemders released pursuant to

Section 4.2(1) of the Plan; and {y) the Retained Actions,

Actions to avoid “preferential transfers™ occurring during the 50 days prior to the initiation of
bankmuptey proceedings {the “Preference Period™) arise under section 547 of chapter 5 of the
Bankruptey Code (the “Preference Actions™ and are included in the Trust Causes of Action.

5. The Trusiee is in the process of reviewing transfers that eccurred during the
Preference Poriod. To date, the Trustee has identified approximately 700 entities that received
transfors of funds from the Debtors during the Preference Period. These entities may be sublect
(o potential Preference Actions. Eahibit A atteched hereto lists the potential Prefetence Action
defendants identified thus far {vollectively, the “Claimants®). Most if not all of the Claimants
either: {a) have filed proofs of clalm against one or more of the Debtors; or {b) have been listed
on the Deblors’ schedules of assets and Habilities (the “Schodules™) as bolding claims against
ope or more of the Deblors that are not contingent, disputed, or unliquidated. This Limited

Obiection applies to claims that anse from the Hling of a proof of claim or the Usting of 5

liability on the Schedules.

Relicj Reauested
é. Pursuant to ssction 502(d) of the Bankruptey Code and Section 6.2(1) of the Plan,
the Trustee hereby oblects on » limited hasis to the allowance and payment of any claims held by

the Claimants. Section 50%(d) of the Bankruptey Code prohibits allowance of claims held by

5616002 3



creditors owing unpsid lisbilitles to the bankruptoy estates, includimg Habilities based upon

section 347 Preference Actions. Section 502(d) states:

the Court shall disatiow any claim of any entity . . . that is a transferee of a

wansfer avoidable under section . . . 547 . . . unless such entity or transferes has

paid the wmount . . . for which such entity or transfres i Hablsl]

Section 6.2{h} of the Plen also prohibits allowante of claimy and comesponding payments to
creditors that have not yet paid Jiabilities stemming fom Preference Actions, Section 6.2(h)
states:

no payments or distributions will be made on accomnt of any Claims of holders

fromw which property is recoverable or alleged to be retoverable pursuant 10 any

Trust Canses of Action. Such Claims will be disallowed in their entirety unti]

such tirae us such holder has paid the amount . . | or an Unsecured Creditor Trust

Cause of Action has been dismissed with prejudice or proseculed to final

pedgment in favor of such holder.

7. The Trustee has not yet concluded his investigation into the approximately 700
potential Preference Actions. Pursuant 1o the Plan and prior orders of this Court, however, the
deadiine for the Truster to object jo non-insider clalms in these cases is November 2, 2004,
Accordingly, it is necessary at this time for the Trustes to fle this Limited Objection to preserve
his vights under section 30%(d) of the Bankruptey Code. This Limited Objection does not
consiitute an objection 1o the claims of the Claimants on any other grounds.

8. After the Trustes yesolves the disputes regarding the transfers made during the
Preference Period, then the Claimants’ claims can be reconciled against the paid preference
amounis.  The Trustee estimates that it will take spprovdmately five months to complete the
investigation of transfers made during the Preference Period. Section 546(a) of the Bankruptoy
Code prohibits the commencement of avoidance actions “after . . . 2 years after the entry of the

oxder for reliefl. T In this case, avoidance sctions must be initated by March 21, 2005, or March

23, 2603, respectively, depending upon which Pebtor initiated the avoidable iransfers.
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Accordingly, the Trustee reruests that the Court postpone allowing sny of the claims identiSed
on Exhibit A until the Trustee determines not to bring a Preference Action or until March 25,
2003. I, at the thme, the Trustee has not yet filed a Preference Action against a Claimant, then
the elaim of such Claimant may be atlowed (1o the extent otherwise allowable). If the Trustee
does bring a Prefevence Action apainst a Claimant, the validity of the relevant clsim can be
determined in the context of the advessary procesding.

9. The Trustee seeks the relief requested herein in an sbundance of caution.
Although the Trustee belizves that section 502(d) of the Bankruptey Code and Section 6.2(h) of
the Plan would prohibit any distribution to these creditors prior to the 1esolution of potential
Preference Actions, the Trustee flles this Objection to provide notice to the Claimanis of the
status of their clatms.

Conelusion

WHEREFORE, for the foregoing reasons, the Trustee respectfully requests that the Court
enter an order, in substantially the form atizcbed hereto as Exhibit B, and postpone determination
of the allowance of ¢laims held by each Claimant ontil: {2) the later of (i} March 23, 2605; or (i)
the time of resolution of the validity of each Claimant's claim in the relevant Preference Action;
ar (b} the Trustee files a natice stating that he has setiled or determined not to bring a Preference

Action against such Clatimant.

November 2, 2004 Respectfufly submitted,

& David M. Anthony

Deniel H. Puryear, Bsq.

David Anthony, Esq.

144 Sevond Avenue, North
The Pilcher Building, Suite 333
Nashvilie, TR 37201

and

{561600:2% 5



{561650:2}

Jean R. Robertson, Esq.

Seun D. Matloy, £sa.

Sherri L. Dahl, Esq.
McDonald Hopkins Co., LPA
§00 Superior Avenue East
Suite 2160

Cleveland, OH 44114

CO-COUNSEL FOR THE TRUSTEE OF THE JRCC
UNSECURED CREDITORS LIQUIDATING TRUST



EXHIBIT A’

! Ssdhivighunds listed on Exhibis A moy De listed alphabeticaly by cithts Irat or Inst names.
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