N THE UNITED STATES BANKRUPTCY COURT FOR THE MIDDLE DISTRICT OF TENNESSEE

ENRE: )
) Case No. 363-04095
FAMES RIVER COAL COMPANY, et al, 3 Chapter 11
) Jointly Administered
}

Debtors, Judge Harvison

THE DEADLINE FOR FILING A TIMELY RESPONSE IS: Docember 6, 2004

I A RESPONSE (8 TIMELY FILED, TRE INFTIAL SETTLEMENT AND PRETRIAL CONFERENCE WILL BE HELD ON:
JANUARY 24, 2005, AT 1:30 P.ML IN COURTROOM THRER, CUSTOM HOQUSE, 70] BROADWAY, 2" FLOOR,
NASHVILLE, TENNESSEE

- AMENDED NOTICE OF OBIBCTION OF THE TRUSTEE FOR THE JRCC UNSECURED
CREDITOR LIQUIDATING TRUST TO CERTAIN SCHEIRULED LIARILITIES

Anthony H.N. Schnetling, Trastee of the IRCC Unsecored Creditor Liquidating Trast (the “Liquidating Trust™), the duly
appointed and suthorized representaiive of the 1iquidating Trust, hes objected to certain scheduled linbilities,

YOUR RIGHTS MAY BE AFFECTED. If you do not want the Court o sustatn tie Objection and erser an order
grantitsg the relief requesied by the Liquidnting Trustee, or if you want the Cours to consider your views on the Objection, then on

or before December 6, 2004, you or your atiomey must file with the Court your written Response (o the Objection explaining your
pesitien at:

Yeur Response must stufe that the deadiine for fibug respenses s Decembrer 6, 2604, the date of the scheduled
Titial Seltlernent and Pretrist Confercoce is January 24, 2695, and that you are responding to the Qbjection [ the Trestee
for the JRUC Unsecured Creditor Riguidating Trust to Certain Scheduled Liabilities,

YOU MUST ALSO mail, fax, or vmail & copy of your response to:

David M. Anthony Sean . Malloy

Swythe & Puryear Jeast R, Roberison

144 Second Avenue Norh Sheeri L, Balil

The Piicher Building. Suile 333 MeDonald Hopking Co., {PA
Nushville, Tennessee 37201 400 Superior Avenue, East, Subte 2100
€GE5) 255.4853 (Fax} Cleveland, Chio 44114
dambonyi@myilicpus year.com {216} 348-3474 (Fax}

smatlovi@medonsidbopking com
hobentsonzimedonaldhopkins cors
sdabizimcdonaldhopkins.com

If » timely response is filed, the heating will be held at {(he tme and place indicaled above. THERE WHL BE NO
FURTHER NOTICE OF THE HEARING DATE, You may check whether a timely response has been {iled by calling the
Clerk’s office at (615) 736-5584, or viewing the case on the Comrt's CM/ECK website at hps;ecf mmb.uscourts. gov/, 1 you
secelved fhis potice by mall, you may have three wdditional days in which to file a tmely tesponse vnder Raule 9066(f) of the
Fedreral Rales of Bankruptcy Procedure,

If you or your atipmey do notl take these steps, she Courl may dacide that you da not appose the telief sought in the
Objection and may enter ap order granting the relief sought,

Date: November 4, 2004 8! David M Anthony
Bavid M. Anthony
144 Second Aveme Nordh
The Pilelier Building, Suite 333
Nashville, TN 37201
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

In re Case No. 3 5304003

)
)

JAMES RIVER COAL COMPANY, et al, J Chapter 1
)

Debtors. y  Judge Hamrison

OMNIBUS OBJECTION OF THE TRUSTEE FOR THE JRCC UNSECURED
CREDITOR LIOUIDATING TRUST TO CERTAIN SCHEPULED EIABILITIES

Anthony LN, Schrelling (the “Trustee™), Trustee of The JRCC Unsecured Creditor
Liguidating Trust (the “Liguidating Trust™), the duly sppointed and suthorized vepresentative of
the Liguidating Trust, objects to certain of the Debtors’ scheduled linbilities, pursuant to section
502¢a) and (b1 of Title 11 of the United States Code, 11 US.C. §§ 101-1330 (the “Bankruptoy
Code™), and pursusnt to Section 6.2 of the Plen (defined below).

in support of thiis Objection, the Trustee yespeetfully represents as follows:

Jurisdictior and Venune

IR This Court has judsdiction o consider this Objection becnuse: (a) s is # core
proceeding, pursuant lo section 157(h) of Title 28 of the Unied Stetes Code {the *Judicial
Code™, and {b} pursuant to Section 6.2 of the Plan (defined below), this Court retained
jurisdiction over the resolution of disputed claims. Venve is proper befors this Court pursuant %o
sections 1408 and 1409 of the Judicial Code.

Bachground

Z. On March 23, 2003, James River Coal Company and 19 affilisted entities filed

voluntary petitions for relief under chapter 11 of the Bankmptey Cade. On March 21, 2003,

another affiliate, Johng Creek Coal Company, also filed a chapter 11 pelition {collectively, these

21 entities are referred to herein as the *Debtors™.

{56t654:4}
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EN On Aprit 22, 2004, the Court entered an order, Docket No. 726 (the
“Confinnation Order™}, confirming the Debtors’ Second Amended Joint Plan of Reorgapization
Under Chapter 11 of the Bankruptey Code (the “Plae™). Section 5.5(c) of the Plan and Paragraph
33 of the Confirmation Order provide for the establishment of the Liguidating Trust for the
benefit of uhsccured creditors.  The Liguidating Trust became effective on May 6, 2004, the
Effective Date (as defined by the Plan) of the Plan. Section 6.2(b){(3) of the Plan authorizes the
Liquidating Trust to “make and Sle objections” to general unsecured claims,

Relief Regnested

4, On May 9, 2003, the Debtoss filed their Schedules of Assets and Liabilities (the
*Schedules™). The Trustee objects fo cergin of the Debtors’ scheduled Habilities listed on the
Schedules because the amounts shown on the Schedules do not mateh the Debiors™ current books
and records.

5. Section 5. T{a)ii} of the Plan provides that the Trustee shall distiibute funds {o
ereditors with allowed general unsecuved clumy, Pursusnt to section 1111 of the Bankiupicy
Code, a proof of claim is deemed filed for sny claim that appears in the Debtors’ Schedules,
unless the clain s scheduled as disputed, continpent, or unliguidated. In the process of
investigating polential distributions on general unsecured claitns, the Trustee has learned that
certain Habilitles originally schieduled by the Debtors do not refleet the Debtors” cusrent books
and records.

6. As the Court is awars, the Debtors have filed 4 number of ompibus objections to
cimims in these cuses. The Debtors have not, however, objected to any claims that are deemed

filed &3 & result of beinyg scheduled, including scheduled claims thet no longer match the Debtors'

1561604:4)



books and records. In addition, the Debtorg have not amended their Schedules to reflect their
current books and records,

7. it is inportant thal clatms based upon the Debtors’ Schedules be reduced to the
amoumis actually owed by the Deblors 10 the relevant creditors. I the emoneous scheduled
liabilities are not reduced, certain creditors will receive distributions from the Liquidiming Trost
that are either 100 lwrge or totally insppropriate.  This will, of course, dilute the recoveries of
creditors with valid claims.

8 The Trustes has the authority pursuant to the Plan to prosecule this Objection.
Section 6.2(b)1) of the Plan provides thet “the Trustee shall also have the right and authority to
make and file obiections to Claims that involve or conld masonably be cupected to invelve
General Unsecured Claims.™ The term “Claim™ is defined in Section 1.1{12) of the Plan as “a
claim against & Debtor arising prior to the Commencerment Date.” The term “claim” as used in
that sentence refers to the tenn claim as defined in the Bankmuptcy Code, pursuant to the
Application of Definitions provision of the Plan, which is set forth in Section 1.2 of the Plan. As
the Court is aware, the termn “claim” 88 used in the Bankruptey Code means any “vight to
payment” and clearly includes scheduled Jabilities. 11 US.C. §101(5). Further, pursuant fo
section 1111 of the Bankruptey Code, “fa] proof of claim of intercst is deemed filed . | for any
claim or interest that appears in the schedules . . . oxcept a ¢laim or interest thet {§ scheduled as
disputed, continpent, or unliquidated,™ Accoidingly, it is appropriate for the Trustes to object to
scheduled labilities, provided that there is 2 vahd substantive basis for the objection,

9. There are a number of substantive reasons for the Trugtee’s Objection. Pursuant
1o the Debtors® current books and records, certain of the seheduled liabilities heing objected to

herein have been salisfied in whole or in part. Many of the scheduled Habilities were gatisfied

{36169¢:4}



when the Trustee disbursed funds to holders of Conventence Class Claims {as defined by the
Plan). Section 1.1(25) of the Plan provides that 2 Convenitence Class Claim iz 2 geners!
unsecuted claira (8} in the amount of $600 or less, of {b) in an amount greater than 3600, hut
vohmlanily reduced to 3600, On or about July 2, 2004, the Trustee disbursed funds to holders of
Convenience Class Claims. Other scheduled lisbilities were satisfied when certain executory
comirects were assumed and assigned by the Debtors. After curing defaults associated with the
assumed comtracts, the estates wre no Jonger responsible for these scheduled liabilities. In
addition, the Debtors have refined their books and records since the tme that the Schedules were
originally filed to more accurately reflect thelx prepetition liabilities. Accordingly, certain claims
thist were originally scheduled in one smount are not valid in that amount or, in some cases, are
not valid at all. Exhibit A attached herefo deseribes the claims sublect 1o this Objection and
states the amount, if any, that each claim should be reduced to, subject to any other objection by
the Trustee or the Debims.! Exhibit A also describes the reason for the objection to each
scheduled Hability listed thereon.

10.  The Trustee shso notes that cerlain “lump sum” liabilities were listed on the
Scheduies without reference to any parficular person o1 ¢atity to which such amounts were owed,
These liabilities are also fisted on Bxhibit A. Because these liabilities were not scheduled 1o any
pEIson or entity, the Trustee does not believe any person or entity has 8 “deemed filed” claim on
this basis. In an abundance of ceution, however, the Trusize objects o the allowance of any

¢laim based on the fact that the Schedules reflect cartain huirap sum jiabilities,

! The Trustee’s objection to scheduled BabilRties is based upon data submitted to the Trustes by the Debiois  The
Trustes reserves the right to further object to schednled Jiabilities if the Deltors® data ks Incarrect o incomplate

{50LE94:4}



i1, The Trustee has not objected herein to any scheduled Hability for which 2
corvesponding proof of claim was filed, as such proofs of clalm supersede the scheduled
Habilities, pursuant 10 Rule 3003{C)4} of the Federal Rules of Bankruptey Procedure.

Conelusion

WHEREFORE, for the foregoing reasons, the Trustes respectfully requests that the Court

enter &n Order, in substantislly the form attached hereta as Exhibit B, disallowing or reducing

the scheduled liabilities identified on Exhibit A, as steted therson.

November 2, 2004 Respectfitly Submitted,

{s/David M, Anthony

Daniel . Puryear, Esg.

David Anthony, Esq.

144 Second Avenue, North
The Pilcher Building, Snite 333
Nashville, TN 37201

and

Jean R, Rabertson, Baq.

Sean D). Malloy, Tsqg.

Shiers} L. Pabl, Esg.
MeDonald Hopkins Co., LPA
2100 Bank One Centey

&)} Superior Ave., East
Cleveland, OH 44114

CO-COUNSEL FOR THE TRUSTEE OF THE JRCC
UNSECURED CREDITORS LIQUIDATING TRUSYT

$561684:4)



EXHIBIT A®

! individuris jisted on Exhibit A may be Hsted alphabeticeily by either first ot last names.
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